Che highwall where equipment was required to work in close
proximity were not illuminated".  The violation of section
77.207 as'to the N-3 pit depends exclusively on what the
inspector supervisor used to support his conclusion that
the highwall was not sufficiently illuminated.  The inspector
supervisor does not claim to have seen a single truck in the
N-3 pit. He supported the violation in the N-3 pit exclu-
sively by saying that the operator of the dozer or end loader
(he didn't know which it was) couldn't see the top of the
highwall when the loader or dozer was in close proximity to
the highwall.

Assuming, arguendo, that the Secretary's counsel should
have been allowed to develop the question of how much illumi-
nation trucks could have provided in the N-3 pit, the evidence
is overwhelming that all of the lights on the trucks were di-
rected to the ground so that the truck drivers could see where
they were backing their trucks before dumping their overburden.
Thus, it is certain that the lights on the trucks would not
have illuminated the highwall and no amount of cross-examina-
tion of the truck drivers could have changed the basis for the
inspector supervisor's claim that the highwall was not suffi-
ciently illuminated to provide safe working conditions.

In its decision issued in Capit a 1 Ag g r egaj: es ,__Inc. , 3
FMSHRC 1388 (1981), the Commission considered two alleged
violations of section 56.17-1 which reads the same as section
77.207 involved in this'proceeding.  The Commission stated on
page 1388 that the question presented is what constitutes
illumination sufficient to provide safe working conditions.
The Commission then added that resolution of the question
"* * * requires a factual determination based on the working
conditions in a cited area and the nature of the illumination
provided".  The Commission found a violation in that case be-
cause lights at a coke storage bin and adjacent walkways were
not operable. The operator in that case argued that it had
provided adequate illumination because it had provided elec-
trical outlets for portable lighting equipment.  The Commis-
sion then stated at page 1389, "[pjortable lighting could
satisfy the standard where such lighting is accessible, its
use is feasible and safe, and it provides adequate light
under the circumstances".  The Commission stated that the
operator in that case had presented no evidence to show that
it had the portable equipment nor how much light it would
provide even if it had been available.

In this proceeding, Mountain Drive has gone far beyond
the evidence considered in the Capital Aggregates case.
Mountain Drive has presented a large number of witnesses who
have used portable lighting in strip mining and those wit-
nesses have shown without any equivocation that portable   that  he
